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Passed by Shri Akhilesh Kumar, Commissicner (Appeals)

T Arising out of Order-in-Original Nos. 08/Ref/DC/D/2020-21/AKJ dated 14.10.2020, passed by
the Deputy Commissioner, Central GST & Central Excise, Div-IV, Ahmedabad-North.

& srfrerat &1 A T war Name & Address of the Appellant / Respondent

Appellant- M/s. Propaktech (India) Pvt. Ltd, Sarkhej-Bavla Highway, Matoda,
Ahmedabad.

Respondent- Deputy Commissioner, Central GST & Central Excise, Div-IV, Ahmedabad-
North.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, Nevy
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by firs
proviso to sub-section (1) of Section-35 ibid
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ii} In case of any loss of goods where the loss occur in transit from a factory to a warehouse cr tg
another factory or from one warehouse to another during the course of processing of the goods in ¢
warehouse or in storage whether in a factory or in a warehouse.
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(A)  In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. it should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

@mw,mquﬁwmwﬁlﬁw%qﬁm:—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2™ fioor, Bahumali Bhawan Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above. ‘
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-;
Rs.5.000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of

the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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FATTIT © I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii} amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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. In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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F.No. GAPPL/COM/CEXP/376/2020-APPEAL

ORDER IN APPEAL

This appeal has been filed by M/s. Propaktech (India) Pvt. Ltd., Near
Intas Pharmaceuticals Ltd. Village-Matoda, Taluka-Sanand, District-
Ahmedabad (hereinafter referred to as the ‘appellant') against Order-in-
Original No. 08/Ref/DC/D/2020-21/AKJ dated 14.10.2020 (hereinafter
referred as “impugned order") passed by the Deputy Commissioner, CGST,
Division-IV, Ahmedabad North Commissionerate (hereinafter referred to as

the “adjudicating authority”).

2. The facts of the case, in brief, are that the appellant is engaged in
manufacture of Sugar Boiled Confectionary falling under CTH 1704.90 of
the Central Excise Tariff Act, 1985 and having Cenfral Excise Registration

No. AACCP2579EXMO001.They had manufactured sugar confectionary for

TC Ltd., on a principal to principal basis, under the brand name
‘Candyman’ and cleared the said goods on payment of duty under
Section 4A of the Central Excise Act, 1944 in accordance with the

changes made in the Union Budget-2002.

2.1  Since the wholesale packages were containing ‘Candy man' pieces
having weight ranging from 3 to 4 grams each, the appellant was of the
view that the products would be subjected fo valuation under the

provision of Section 4 instead of Section 4A of the CEA,1944. Accordingly,

they filed refund claimsin respect of the amounts, as per the details
mentioned below:

(1) Rs. 8,70,599/- for the period from March-2003 to July-2003

(2) Rs. 19.15,360/- for the period from Aug-2003 to Dec-2003

(3) Rs. 5.,80,944/- for the period from January-2004 1o March-2004

{4} Rs. 16,66,896/-for the period from April-2004 to August-2004

(5) Rs. 11,79.892/- for the period from Sept-2004 to Jan-2005

(6) Rs. 11,84,764/- for the period from February-2005 to May-2005

2.2 The jurisdictional Assistant Commissioner issued SCNs as per details
given below and proposed for rejection of the abovementioned refund
claims on the ground that the sub-rule (b} of Rule 34 of the Standard of
Weiéh’rs & Measures{Packaged Commodity) Rules, 1977 provided that the

\§
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MRP provisions do not apply to a package containing individual pieces of
less than 10 gms, if sold by weight or measure. Also in view of Board's
Circular No. 492/58/99-VCX dated 02.11.1999, it could be said that ‘candy

man' was assessable under Section 4A of CEA, 1944,

SI. { SCN No.& Date Refund Period OIO No.& date
No ‘ Amount
(Rs.)
i 2 3 4 5
1. | V17/18-820/R/03 dated 8.70,599/- | Mar'03 to | R/2004 dated
‘ 16.12.2003{86/AHD-I1/04) July '03 14052004
2. V17/18-115/R/04 dated 19.15,360/- | Aug'03 to | 207/2004 dated
12.05.2004{107/AHD-II/04) Dec'03 28.07.2004
3. | V17/18-252/R/04 dated 5,80,944/- | Jan'04 to | 21/R/2004dated
02.06.2004 {110/AHD-I1/04} Mar'04 23,08.2004
4, | V17/18-803/R/04 dated 16,66,896/- | Apr'O4 to | 537/R/2004-05
07.12.2004 (61/AHD-II/05) Aug'04 dated 25.01.2005
5. | V17/18-10/R/05 dated 11,79,892/- | Sep’04 to | 531/R/2005
03.06.2005 (247 /AHD-II/05) Jan'05 dated 15.09.2005
6. {V17/18-19/R/05 dated 11,84,764/- { Feb '05to
14.10.2005 ' May '05
Total Amount 73,98,455/-

2.3  All the show cause noftices, except Show Cause Notice No. V17/18-
18/R/05 dated 14.10.2005 shown at Sr. No. éin the table above, have been
adjudicated by the jurisdictional Assistant Commissioner of Central Excise,
Division IV, Ahmedabad-Ill, vide the respective Order-in-Original as
mentioned in column no. § of the table at para-2.2 above, wherein the
refund claims have been rejected on the ground that the goods were
liable for assessment under Section 4A of Central Excise Act, 1944 and at
the relevant time, the duty was correctly paid by Appellant,

2.4 Being aggrieved with the above orders [as mentioned in column no.
5 of the table at para-2.2 above], the appellant preferred appedals before
the Commissioner {Appeals}). The Commissioner{Appeals), vide OIA Nos.
90 to 97/2006(ANd-I)CE/DK/Commr(A) dated 29.3.2006, set cside the
abovementioned OIOs and Gllowéd the appeals by holding that goods
were correctly liable for assessment under Section 4 of Act in view of the
Hon'ble Tribunal's Order No. A/218-227/WIB/Q6-C-3 dated 25.01.2006 in
case of M/s Swan Sweets (P) Ltd. v. CCE, Rajkot [2006 (198} ELT 565 (Tri.
Mum)]. He allowed the appeals with consequential relief of refund of

excess duty paid by the appellant, subject to fulfillment of other conditions

\» -Of Section 11B of Central Excise Act, 1944,

T
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3. In pursuance of the order .possed by the Commissioner{Appeals)
vide OIA Nos. 90 to 97/2006{Anhd-II)CE/DK/Commr{A] dated 29.3.2006, the
Jurisdictional  Assistant Commissioner decided the refund claims  [as
mentioned in table at para-2.2 above] vide the Order-in-Originals as
mentioned in the table below wherein he sanctioned the refund claims,
but credited the amount to Consumer Welfare Fund under Section 12C of

the CEA, 1944 on the grounds of unjust enrichment.

SI. | OIO No. & Date Refund Amount

No (Rs.)

1. | 135/R/2007 dated 22.3.2007 11,79.,892/-

2 134/R/2007 dated 22.3.2007 11.84,764/-

3 133/R/2007 dated 22.3.2007 19,15,360/-

4. | 132/R/2007 dated 22.3.2007 5.80,944/-

5 131/R/2007 dated 22.3.2007 | 16,66,896/-

) 130/R/2007 dated 22.3.2007 8.70,599/- |
Total Amount 73,98.455/-

3.1 Being aggrieved with the above: orders dated 22.03.2007, the
appellant preferred an appeal before the Commissioner {Appeals) on the
ground that the orders were passed on the basis of assumptions,
conjectures and without evidence. Department also preferred an appeal
before the Commissioner (Appeals) on the ground that the refund orders
were issued in  pursuance of OIA Nos. 90 to 97/2006(Ahd-
N CE/DK/Commir{A) dated 29.3.2006 wherein several decisions were cited

~ and stated that since there was a difference of opinion between the two

benches on identical issue, the matter was referred 1o Hon'ble President

~ for constituting a Larger Bench to answer the issue involved and hence

orders of the Jurisdictional Assistant Commissionerdeserved to be set aside.
The Commissioner (Appeals) decided both the appeals vide OlA Nos, 137
to  148/2007 (Ahd-)CE/RAJU/Commir{A}) dated 25.10.2007 wherein the
review application filed by the revenuve was rejected andfor appeal filed
by the appellant, it was held that the orders passed by the jurisdictional
Assistant Commissioner were non-speaking and remanded it back 1o the
Original Adjudicating Authority for fresh adjudication after giving due

regard to the judgments cited by the appellant and facts presented.
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3.2. As per the Commissioner{Appeals) order dated 25.10.2007, the
Jurisdictional Assistant Commissioner decided the refund claims afresh vide
OlO Nos. 1397 to 1402/REFUND/08 dated 29.08.2008 wherein he again held
that the appellant could not produce any evidence to prove that
incidence of duty paid was not passed onto any other person directly or
indirectly and hence the said refund claims filed by the appellant merit
sanction but not payable to them and deserved to be credited to
Consumer Welfare Fund under Section 12C of the CEA,1944.

'3.3 Being aggrieved with the above orders dated 29.08.2008, the
appellant preferred an appeal before the Commissioner (Appeals). The
. Commissioner (Appeals) vide OIA Nos. 375/2009{Ahd-l)CE/CMC/
Commr{A)/Ahd dated 29.10.2009 rejected the appeal filed by the

appellant.

3.4 Being aggrieved with the OIA dated 29.10.2009. the appellant
preferred an appeal before the Hon'bie CESTAT. The Hon'ble Tribunal
decided the appeal vide Final Order No. A/12990-12991/2018 dated
18.12.2018 wherein the Tribunal set aside the order dated 29.10.2009 and
allow the appeal by way of remand to the adjudicating authority for
passing afresh order after verifying all the documents which were
® submitted before the Hon'ble CESTAT.

4, As per the order and direction of Hon'ble CESTAT vide order dated
18.12.2018, the adjudicating authority vide impugned order dated
14.10.2020decided the refund claim afresh and ordered to pay the refund
amounting to Rs. 4,97,693/- in cash to the appellant, which was earlier
sanctioned but ordered to be credited to the Consumer Welfare Fund.
\ Further, the adjudicating cuthority did no_f_i_r_‘ﬁerfere with the balance
amount of refund of Rs. 69.00,762/- pertaining to the period F.Y. 2003-04
and F.Y. 2004-05, which was earlier ordered to be credited to the
Consumer Welfare Fund. The summary of the findings of the adjudicating
authority, in brief, are reproduced below:
» The appellant were not considering the said amount as receivable in
'_\?\ their statutory records and therefore the same was not reflected in
their balance sheet of 2003-04 and 2004-05. However, it appears that
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on accounts of after-thought to comply the provisions of unjust
enrichment, all of sudden, the claimant shown the entire amount of
all the refund claims in the balance sheet of 2005-06. Therefore, the
appellant is not entitled for the refunds for the period from
November, 2003 to March, 2005 as they failed to prove that burden
of tax has not been passed on to the buyer and to have fulfiled and
substantiate the provision of unjust enrichment,

» The appellant is found eligible for the cash refund for the period from
April, 2005 to May, 2005 amounting to Rs. 4,97,693/- (against Invoice
Nos. 1 to 29 of 2005) as the amount belongs to the refund for the

relevant period is also appearing in the balance sheet of 2005-06.

5. Being aggrieved with the impugned order dated 14.10.2020, the
appellant have filed the present appedl on the grounds that:

» The adjudicating authority has erred in not releasing the amount of
interest under Section 11BB of CEA,1944 in respect of refund
amounting to Rs. 4,97.693/- sanctioned in cash and relied upon
CBEC Circular No. 670/61/2002-CX dated 01.10.2002 and
judgements of Hon'ble Supreme Court in case of Ranbaxy
Laboratories Ltd Vs UOI [2011 (272) ELT 3 (SC)} and UOI V/s Homdard
(WAQF) Laboratories [2016 (333} ELT 193 (SC)];

> The receivable is one of the element and by mention of it may add

to some clarity but no mention of it in balance sheet would not
change the financial facts in a balance sheet and it does not mean
that the amount is already received or incidence thereof is passed
on to buyer or any other person. Therefore, the adjudicating
authority has come to incorrect conclusion that because refund
claimed amount of Rs. 69,00,762/- was not reflected as “Receivable”
in Balance Sheets for Financial Years 2003-04 and 2004-05, appellant
is not eligible for cash refund, which was eariier sanctioned and
credited in Consumer Welfare Fund;

» The adjudicating authority has not correctly appreciated that
doctrine of unjust enrichment, is a legal fiction devised under section
12B of Central Excises Act 1944 and relied upon judgment in case of

Y\{\/s Mafatlal Industries Ltd Versus Union of India, reported in [1997
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(89) ELT 247(SC)] as well as Union of India Versus A K Spintex Lid,
reported in [2009 {234} ELT 41(Rqj)];

The presumption as regards passing of duty burden on to the buyers
or any other person has been judicially interpreted as being a
rebuttable one and the appellant has rebutted such burden caost
upon them and relied upon judgments in case of (i) CCE Vs Manisha
Pharmoplast Pvt. Lid [2008 (222) ELT 511 (Guj)). (i) CCE, Delhi-lll Vs

- BHP Engineers Ltd [2009 (234) ELT 250({P&H}]. (i) CCE Vs Dabur Indic

Ltd [2014 (304) ELT 321 (All)] and (iv) Bhilwara Processors Ltd Vs CCE,
Jaipur [2012 (282)ELT (Tri. Del)];
The impugned order dated 14.10.2020 has not correctly interpreted
or appreciated that verification of passing of the burden of excess
duty paid to any other person is a finding of fact, which is required to
be asserted based on the evidence, documentary or otherwise, on
record;
The annexure 2 to the agreement, provides the methodology of
costing for price fixation from time to time, the price of the
impugned goods were worked out and accordingly purchase orders
were raised by the buyer ITC Ltd;
The cost sheets and the relevant purchase orders would reveal that
the prices fixed in the purchase orders are determined taking into
account the duty liability on the impugned goods as per the
provisions of Section 4 of CEA,1944;
The invoices for clearance/sale of the impugned goods to the buyer
ITC Lid were prepared calculating the duty liability in terms of
Section 4A of the CEA,1944, however, the payment against the said
invoices were received as per the agreed price under purchase
order based on Section 4 assessment and submitted following
documents in support of their defense;
< Extract of the ledger account of the buyer in the books of
account, certificate issued by auditors M/s H Jamnadas& Co,
CA, Ragjkot certifying that the appellant neither received nor
collected the additional duty liability arising on account of

difference between Section 4 and Section 4A assessment,
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copies of bank account statement for the period from March-

2003 to May-2005;
The documentary evidence on records clearly establishes that the
duty incidence for which refund claims have been filed, has not
been passed on by the Assessee to their Buyer ITC Ltd and to any
other person by the qgppellant. Thus, the presumption of unjust
enrichment in terms of Section 12B of the Central Excise Act, 1944
has -been successfully rebutted by the appellant in the facts of this
case, which makes appeliant eligible for release of cash Refund of
Rs. 69.00,762/-,as claimed by the appellant in the facts of this case;
They relied upon various judgments in support of their defence and
stated that if the proof is produced that the incidence of duty has
not been passed on o the buyers by producing the CA’s certificate,
in such cases, doctrine of the unjust enrichment would not be
applicable.
The adjudicating authority has not correctly appreciated or disputed

the following submissions made by the appellant:-

al The correct factual position is that the Agreement between the
appelflant with their Buyer was on a Buy-Sell Model, on a principal-fo-
principal basis. This factual position is verifiable from the copy of
Agreement dated 24.1.2003 enclosed to the Appeal.

b} The marketing pattern of the impugned goods by TC Ltd. clearly
indicate that neither the appellant nor the Buyer were in contact with
the ullimate consumer. The goods in question were sold by ITC Ltd to
their customers on their own price considering prevailing markets prices.

c] The documentary evidence produced in form of {monthly cost sheets)
to show that the price of the goods was always determined in terms of
assessment under Section 4 of the Central Excise Act, 1944,

When the appellant produced all required documentary
evidences to prove that incidence of excess duty paid which is

claimed as refund was born by Appellant and such incidence of

. duty was not passed on to buyer M/s ITC Ltd or any other person.

The burden to prove contrary has been shiffed to Revenue and
impugned order has not discharged such heavy burden case upon
them to prove that unjust enrichment is applicable. Even if refund
claimed amount is not reflected as receivable in the Bailance

~Sheet, it does not prove that revenue has discharged its burden to
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prove that unjust enrichment is applicable. Balance Sheet or any
such recéivoble account ledgers are not mandatory documents
for claiming any refund of duty.

» When claimed amount is not reflected in Balance Sheet as
receivable, statutory implication thereof would be that cash
refund, when allowed will be added as Income in Balance Sheet
for that. year. However, when the amount is not shown as
receivable, it will not prove that the incidence of such duty was

passed on to buyer or any other person.

é. Personal hearing in the matter was held on 18.06.2021 through virtual
mode. Shri P.P.Jadeja, Consultant, attended the hearing on behalf of the

appellant. He re-iterated submissions made in the appeal memorandum.

7. | have carefully gone through the facts of the case available on
records, grounds of appeal in the Appeal Memdrondum as well as oral
submissions made at the time of personal hearing. | find that the issues to
be decided in the present case are as under:

(i} Whether the appeliant is enfitled for grant and release of Refund
amounting to Rs. 69,00,762/- in their favour, which is credited fo
Consumer Welfare Fund by the adjudiqoiing authority vide the
impugned order on the ground of unjust enrichment or otherwise?

(i) Whether the appellant is entitled for interest under Section 118B of
the Central Excise Act, 1944, in respect of fh-e refund amounting to
Rs. 4,97,693/- granted to them by the adjudicating authority vide the

impugned order?

8. It is observed from the records that the appeal filed by the appellant
before the Hon'ble CESTAT, Ahmedabad was decided vide its Final Order
No. A/12990-12991/2018 dated  18.12.2018, wherein the case was
remanded back to the odjudico’ring authority with following remarks:

"4,  Considering the submissions made by both the sides and on
perusal of the records, we find that on inviting our attention to all the
documents such as balance sheet, wherein the amount of refund
was shown as receivable in the balance sheet for the year of 2006. In
the ledger they have shown the debit amount as shown in the

- i invoice value buf the amount collected from the buyers is lesser by
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the amount of differential duty. They have also produced CA
Cerfificate wherein it was certified that the amount of differential
duty was not collected from the buyer and the same was nof
passed on any other person, We find that all these documents are
very vital documents to prove that whether the incidence of refund
amount was passed on any other person or not, however on going
through the findings of both the lower authorities, they have
discarded all the documents by giving no other reason. They have
nof commented anything on the factual position of the accounting
as regard the freatment given to this differential duty. The authorities
have also not considered the judgment cited before them by the
appellant. Since the verification of the entire books of account and
other documents referred before us has to be made which has not
yvet verified by the lower authorities. It is also observed that in the first
proceeding of the refund before adjudicating quthority, _all _the
documents were verified and refund was sanctioned.

5. In the interest of justice we set aside the impugned order and
allow the appeal by way of remand to the adjudicating authority for
passing afresh order after verifying all the documents which were
submitted before us."

9. As per the Hon'ble CESTAT, Ahmedabad's Order dated 18.12.2018,
the adjudicating authority has examined the matter afresh and decided
the refund claim vide impugned order dated 14.10.2020 and sanctioned
refund claim amounting of Rs. 4,97.693/- in cash to the appellant from the
total Refund claim and did not interfere for the balance amount of Rs.
69,00,762/-, pertaining to the refund for the period of Financial Year 2003-
04 and 2004-05, which is ordered to be credited to the Consumer Welfare
Fund on the grounds that the said amount were not shown as
‘Receivables’ in the balance sheets for respective period and appellant
failed to prove that burden of tax has not been passed on to buyer and to

have fulfiled and substantiated the provision of unjust enrichment.

10. It is observed that there is no dispute about the eligibility of refund to
the dppel!on’f, which has been sanctioned but credited to the Consumer
Welfare Fund as the appellant did not submit documents to cross the bar
of unjust enrichment. Hence, in the present case, | find that the issue of

“Unjust enrichment” is required to be examined and accordingly, it would

. be proper to first examine the relevant provision of Section 12B of the

“ :‘C'éh#rol Excise Act, 1944 which is reproduced below:

Page 12 of 20




F. No. GAPPL/COM/CEXP/376/2020-AFPEAL

“Sectfion 12B. Presumption that the incidence of duty has been
passed on to the buyer. - Every person who has paid the duty of
Excise on any goods under this Act shall, unless the contrary is proved
by him, be deemed to have passed on the full incidence of such duty
to the buyer of such goods.”

10.1 Accordingly, the abovementioned provision of Section 12B ibid has
made it mandatory for every assesse seeking refund of duty to prove that
they had not passed on the burden of the duty to the buyer or to any
other person. In the present case, the appellant contended that merely
not reflecting the refund claimed amount as “Receivable” in their
Balance Sheet, does not establish or prove that the amount for which
refund is claimed has been recovered from their buyer i.e. M/s. ITC Lid or
. any other person. The appellant has further contended that in terms of
the ogreemen"r dated 24.01.2003 between the appellant and their buyer
ITC Lid., the said buyer has paid amount of duty as per the agreed price
on value in terms of Section 4 of the Central Excise Act, 1944 whereupon
the appellant has claimed refund of the difference of duty paid under

Section 4A of the said act.

10.2 On going through the impugned order and particularly, facts
mentioned at para-14 of the same, | find it undisputed that the sales
made to the buyer have been recorded in the Ledger Account
. maintained by the appellant for the buyer i.e. M/s. ITC Lid. for the period
for F.Y. 2003-04 and F.Y. 2004-05 as per the sale invoices raised on the
buyer, which are on the basis of Section 4A assessment only and the said
practice was continued throughout the said period. However, the
appellant contended that the payments received from the said buyer
are in terms of prices agreed as per purchase orders, which are based on

Section 4 assessment only.

10.3 Further, it is observed as per the appellant’s contention that on
st June 2005, based on Auditors recommendation, an amount of
Rs. 73.98,454/- being the differential duty (difference between the duty
paid under Section 4A and payable under Section 4) paid under protest
and claimed from the department by way of refund, has been
. _,_':"}’rrcmsferred to a separate account viz. "Refund Claim with the Excise
- L f‘-%)/epdrimeni". As regards the said contention, | find that the appellant has
R P

LN
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not produced any details whether the same amount was being reflected
as due amount in the ledger account for the said buyer in the books of
accounts of the appellant at that point of time and if so, what kind of
accounting treatment was givento the said amount to finally conclude
the account with the buyer to that extent.Further, as per the facts
mentioned at para-14 of the impugned order, it is also observed that the
said appellant as submitted in para-4.5 of their written submission dated
14.08.2020 also stated that “they had received certain advances to meet
working capital requiremenfs. from their buyer, viz. M/s. ITC Limited, which
were incomrectly accounted in Debtor’'s Ledger. This accounting
treatment was again objected to by the Auditors and they were advised
to account the same as a liability and not set off the same in the Debtor's
Ledger. Accordingly, the amount was rightly transferred to the Creditor's
Ledger. Consequently, the said advances received from the buyer, viz.
M/s. ITC Limited were shown in the Balance Sheet for the financial year
ended on 31t March, 2006 as a liability."

Accordingly. | find that the above mentioned acts of the appeliant
by simultaneously (i) making entry of an amount of Rs. 73,98,445/- as
“Receivable (Refund claim with Excise Department)” and (i) making entry
of certain amounts received from the buyer, viz. M/s. ITC Limited as @
liability showing it as ‘advances’ in the year 2005-06, also substantiate the
view of the adjudicating authority as mentioned in para-19 (e} of the
impugned order that “to cover up the provisions of unjust enrichment in
the documents in particular in balance sheet of 2005-06 entries were
made on the part of the claimant.”, particularly in absence of any clear
documentary evidences produced by the appellant in support of their

contention.

10.4 Further, | find that the appellant has relied upon the judgment of
Hon'ble High Court of Rajasthan in case of Union of india Versus A. K.
Spintex Ltd [2009 (234) ELT 41 (Rqj)]. relevant part of which is reproduced
as below:

“10. So far as Section 12Bis concerned, it only places burden of proof on
the assessee, by enacting the presumption, against him, and does not do
anything beyond it. The burden placed on the assessee, by Sec. 128,

g
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obviously, is a rebuttable one, and the assessee may lead evidence in
rebuttal, by proving issuance of debit note and credit note, likewise there
may be cases, where purchaser may refund the amount to seller, in cash, or
may issue some bank note, like Cheque, or Draft, for refund of the amount,
or there may be case, where goods are sold on credit, and while making
payment of price of the goods the purchaser may debit the amount, and
thus, pay lesser amount to the seller, and if all those facts are shown and
proved, the burden placed on the assessee, by Sec. 12B would shiff on
the revenue, then, it is required for revenue, to prove, either that the theory
projected by the assessee, is fake and false, or that the burden has actually
been passed on. Once the assessee leads reliable evidence, about his
having not passed burden on the purchaser, and revenue fails fo rebut that
evidence, the presumption enacted by Sec. 12B, stands sufficiently
rebutted, and cannot survive ad infinitum.

In the present case, the appellant has not submitted at any point of
time either before the adjudicating authority or during the appedl
proceedings that any kind of debit note or credit note have been issued
subsequent to the sale taken place by them to the buyer i.e. ITC Limited.
Further, the appellant has not been able to produce any substantial
documentary evidences to prove their contention that they have nof
received payment of the amounts for which refund is claimed by them
from the buyer i.e. ITC Limited has not made the payment of the amounts
for which the appellant has claimed refund. Accordingly, | find that the
ratio of the above mentioned judgment would not be applicable in the
present case, as facts of the present case are different. | have also gone
through the other judicial pronouncements relied upoh by the appellant. |
find that the facts of the said cases are not similar to the present case and
hence, ratio of the séid judgments cannot be made applicable to the

present case.

10.5 In a nutshell, | find that the Appellant claimedhas claimed that there

_is no unjust enrichment by them, whereas the adjudicating authority has

held that the Appellant is not eligible for the cash Refund which was
credited to Consumer Welfare Fund since the difference between duty
payable u/s 4 and paid u/s 4A ibid has not been reflected in the Balance
Sheet as “Receivable” for the FY 2003-04 and 2004-05. On going through
the facts of the present case, it is observed that transaction between

Appellant and M/s ITC Ltd have been continued for a long period of over

three years andaccordingly, all  expenses and receipts for such

I

5 ‘\‘_ /‘:.- .

;?nonufoc’rure etc should have been reflected in the Balance Sheets.
)

/
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Therefore, when the omanT of amount is not reflected in the Balance
Sheets for FY 2003-04 and 2004-05, as they have reflected for 2005-06, it
can be inferred that the said amount has otherwise included in the value
of the goods manufactured and cleared to the said M/s ITC Ltd and has
been recovered from Thém in any other manner or else the same should
have been reflected as amount "Receivable” as refund amount claimed.
Merely by producing CA Certificate or lefters from M/s ITC Ltd, Appellant
has not discharged the heavy burden to prove that the incidence of duty
has not recovered from M/s ITC Ltd or any other person, as required under
Section 12B of the Central Excise Act 1944, particularly when the duty paid
under Section 4A of CEA, 1944 was being reflected in the relevant
Invoices.Further, | also find that the adjudicating authority, as discussed in
para-19 of the impugned order, has also examined the invoices produced
by the appellant pertains to the F.Y of 2005-06 alongwith the details of the
payment received to verify the contention of the appellant that they have
not passed the burden of tax onto any cther person and accordingly, he
accepted the contention of the appeliant as regards the eligibility for the
refund claim to the extent of the month of April & May, 2005 for which

entries were available in the respective year balance sheet i.e. 2005-06.

In view of the above, | find that the Adjudicating Authority has
examined all these aspects in its totality and the findings that “the claim
for Refund amounting to Rs.69,00,762/- of the Appellant is hit by the bar of
Unjust Enrichment as they have not discharged the burden fo prove that
the incidence of duty paid by them has not been recovered from any
other person in terms of section 12B of Central Excise Act 1944" are just
and fair andhence, need not any further interference in the impugned

order to that extent.

11.  Further, | also find that the appellant has made contention that the
adjudicating authority has erred in not releasing the amount of interest
under Section 11BB of CEA, 1944 in respect of refund amounting to
Rs. 4,97,693/- sanctioned in cash. They also relied upon the foll_owing
Circular/Judgment in support of their contention:

" » CBEC Circular No. 670/61/2002-CX dated 01.10.2002;

oy
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» Judgements of Hon'ble Supreme Court in case of Ranbaxy
Laboratories Ltd Versus UOI [2011 {272) ELT 3 (SC}]:

> Judgment in case of Union of India VersusHamdard (WAQF)
Laboratories [2016 (333) ELT 193 (SC)]

11.1 On going through the impugned order, | find that the adjudicating
authority has ordered to pay the refund amount of Rs. 4,97,693/- in case
to the appellant which was earlier sanctioned but credited to the
Consumer Welfare Fund, on the grounds of 'Unjust Enrichment’. Further, it
is observed that the adjudicating authority has neither paid any amount
to the appellant towards ‘interest’ in terms of Section 1188 of CEA, 1944
nor mentioned any findings whether the appellant is enfitled for interest
. on the said amount of refund under the provisions of Section 11BB of
CEA. 1944 or otherwise.

11.2 As regards the issue of interest on refund amount granted to the
appellant, | find it proper 1o go through the provisions of Section 118B of

the Central Excise Act, 1944 which is reproduced as below:

“SECTION 11BB. Interest on delayed refunds. — If any duty ordered to be
refunded under sub-section (2] of section 11B to any applicant is not
refunded within three months from the date of receipt of application under
sub-section (1} of that section, there shall be paid to that applicant interest
at such rate, [not below five per cent]
and not exceeding thirty per cent per annum as is for the time being
fixed [by the Central Government, by Notification in the Official Gazette],
. on such duty from the date immediately after the expiry of three months
from the date of receipt of such application till the date of refund of such
duty "

11.3 | have dlso gone through CBEC Circular No. 670/61/2002-CX dated
01.10.2002 and find that the board has clarified at para-2 of the same as
below:

"2, In this connection, Board would like to stress that the provisions of
section 1188 of Cenfral Excise Act, 1944 are attracted automatically for
any refund sanctioned beyond a period of three months. The jurisdictional
Central Excise Officers are not required to wait for insfructions from any
superior officers or to look for instructions in the orders of higher appellate
authority for grant of interest.”

11.4 Further, the appellant has relied upon the judgment Hon'ble
Supreme Court in case of Ranbaxy Laboratories Ltd Versus UO1 [2011 (272)
T ~ ELT 3 {SC}] wherein | find that the Hon'ble Supreme Court held as below:

)

"The challenge in this batch of appeals is to the final judgments and
orders delivered by the High Court of Delhi in W.P. No. 13940/2009 and
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the High Court of Judicature at Bombay in Central Excise Appeal Nos.
163/2007 [2008 (229) E.L.T. 498 (Bom.)] and 124 of 2008. The core jssue
which confronts us in all these appeals relates to the question of
commencement of the period for the purpose of payment of interest, on
delayed refunds, in terms of Section 1188 of the Central Excise Act, 1944
(for short “the Act”]. In short, the question is whether the liability of the
revenue to pay interest under Section 11BB of the Act commences from
the date of expiry of three months from the date of receipt of application
for refund or on the expiry of the said period from the date on which the
order of refund is made?

15. In view of the above analysis, our answer to the question formulated
in para (1) supra is that the liability of the revenue to pay interest under
Section 11BB of the Act commences from the date of expiry of three
months from the date of receipt of application for refund under Section
T11B(1) of the Act and not on the expiry of the said period from the date
on which order of refund is made."

11.5  Further, the appellant has also relied upon the judgment Hon'ble
Supreme Court in case of Union of India Versus Hamdard (WAQF)
Laboratories {2016 (333] ELT 193 (SC)] wherein | find that the Hon'ble

Supreme Court held as below:

"21.  As far the said principles are concerned, they are binding on us. Buf
the facts in the case at hand are quite different. It is not a case where the
assessee Is claiming automatic refund. If is a case that pertains to grant of
interest where the refund has been granted. The grievance pertains fo
delineation by the competent authority in a procrastinated manner. In
our considered opinion, the principle laid down in Ranbaxy Laboratories
Limited (supra]l would apply on all fours to the case at hand. It is
obligatory on the part of the Revenue to intimate the assessee to remove
the deficiencies in the application within two days and, in any event, if
there are still deficiencies, it can proceed with adjudication and reject
the application for refund. The adjudicatory process by no sfretch of
imagination can be carried on beyond three months. it is required to be
concluded within three months. The decision in Ranbaxy Laboratories
Limited (supra) commends us and we respectfully concur with the same.”

11.6 1 also find that Hon'ble CESTAT, New Delhi in a similar case of
National Engineering Industries Limited Versus Commissioner of Central
Excise & Customs, Jaipur [reported as 2019 (028) GSTL 0264 (Tri. Del)] also
held that “in view of the law explained by the Hon'ble Supreme Court, it
appeared that even where the refund is granted by the appellate authority,
interest under Section 11BB shall be payable with effect from the expiry of
three months from the date of original application. Accordingly, this ground
is allowed in favour of the appellant. The adjudicating Authority is directed to

pay inferest w.e.f. three months from the date of expiry of the date of original

. reft;nd application, being 29-1-2007".
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11.7 In view of the provisions of Section 11BB of the Central Excise Act,
1944 and the judgments of the Hon'ble Supreme Court as well as Hon'ble
Tribunal as discussed above, | find it clear that “any applicant is entitled
for interest [at the ron‘é time being fixed by the Central Government for
the relevant period] on the amount of duty which has been refunded
under sub-section (2) of Section 11B of the act, after expiry of three
months from the date of receipt of application under sub-section (1) of
the said Section”.Further, | also find that the Board also clarified vide the
Circular dated 1.10.2002 that the provisions of section 11BB of Central
Excise Act, 1944 are attracted automatically for any refund sanctioned

beyonda period of three months.

11.8 Accordingly, | find in the present case that the appellant is entitled
for interest [at such rate fixed by the Central Government, by the
notification in the cofficial gazette] on the amount of Rs. 4,97,693/- granted
and refunded 1o them by the adjudicating authority vide the impugned
order,from the date immediately after the expiry of three months from the
date of receipt of application of refund submitted by the appellant to the
proper officer [in terms of the provisions of Section 11B (1) of the Central
Excise Act, 1944] till the date of refund of such duty to them. Hence, | find

that the contention of the appellant to that extent is legally correct.

12 Accordingly, as discussed in para-10.5 above, | find that the
contention of the appellant for refund of Rs. 69,00,762/- which has been
held by the adjudicating authority as hit by bar of ‘Unjust Enrichment' and
credited to the Consumer Welfare Fund, is not sustainable. Hence, the
impugned order is upheld and the appeadl filed by the appellant to that

extent is accordingly rejected.

13.  Further, as discussed in para-11.8 above, the contention of the
appeilant for interest on the refund amount of Rs. 4,97.693/- is found legally
correct and hence, the appeadal filed by the appellant to that extent is
allowed. The adjudicating authority is also directed to determine the
T agmount of interest payable to the appellant, under Section 11BB of the

Cibamrol Excise Act, 1944 on the basis of the legal position, as discussed
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~--~.= ard the amount, if any, so worked out, shali be paid to the
14, The appedls filed by the appellant stands disposed of in above
terms
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